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REF: A) STATE 144455; B) STATE 135632 

1. FOLLOWING INTENDED AS BACKGROUND GUIDANCE FOR US MISSION 
(ESPECIALLY US EXPERT TO INVISIBLES COMMITTEE) ON SUBJECT 
EXERCISE, AND AMPLIFIES PARA. 3 OF REF B. OVERALL US 
OBJECTIVE IN THIS EXERCISE, AS STATED PARA. 3 OF STATE 

134005 IS ULTIMATE FINDING OF INCOMPATIBILITY BETWEEN UN 
LINER CODE AND OECD CODE OF INVISIBLES LIBERALIZATION. 

THIS WOULD SERVE BROADER US OBJECTIVES OF PREVENTING OR 
SLOWING DOWN ENTRY INTO FORCE AND EFFECTIVE IMPLEMENTA- 
TION OF UN LINER CODE. OUR OBJECTIONS TO LINER CODE ARE 
SET FORTH IN DEPARTMENT'S A-5007 OF JUNE 19. IN SEEKING 
OBJECTIVE DESCRIBED ABOVE, HOWEVER, MISSION NEEDS TO KEEP 
IN MIND FOLLOWING RATHER COMPLICATED SHIPPING POLICY 
SITUATION. 

2. US OPPOSED UN LINER CODE INTER ALIA BECAUSE IT DIS- 
CRIMINATORY AMONG COUNTRIES, INCONSISTENT WITH LIBERAL 
ECONOMIC POLICY, ANDINJURIOUS TO TRADE INTERESTS. HOW- 
EVER, AS SEEN BY FOREIGN EYES, MANY US SHIPPING POLICIES 
ALSO FIT THIS DESCRIPTION. THEIR TYPICAL CRITICISMS OF 

US POLICIES ARE AS FOLLOW: 

(A) PROMOTIONAL POLICIES-US EMPLOYS SUBSIDY AND CARGO 
PREFERENCE MEASURES, INCLUDING DISCRIMINATORY DISC PRO- 
VISIONS, TO PROMOTE US MERCHANT MARINE IN WAY WHICH NOT 
CONSISTENT WITH LIBERAL ECONOMIC POLICIES. 

(B) REGULATORY POLICIES-US REGULATORY MECHANISM (FMC) 

IS MEANS TO PROTECT US SHIPPING LINES VIS-A-VIS FOREIGN 
SHIPPING LINES. 

(C) BILATERAL POOLING AGREEMENTS— FMC AS GOVERNMENTAL 
AGENCY HAS APPROVED BILATERAL POOLING AGREEMENTS BETWEEN 
US AND INDIVIDUAL LATIN SHIPPING LINES WHICH DISCRIMI- 
NATE AGAINST THIRD-FLAG CARRIERS, AND WHICH VIOLATE US 

MFN UNDERTAKINGS. 
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(D) US-USSR MARITIME AGREEMENT —THIS BILATERAL AGREEMENT 
CONTAINS CARGO-SHARING FORMULA (1/3; 1/3; 1/3) WHICH NOT 
FAR REMOVED FROM LINER CODE CARGO-SHARING PROVISIONS. 

3. IN CONTRAST WE CONSIDER THAT MOST OF ABOVE REFERRED 
TO POLICIES ARE ENTIRELY CONSISTENT WITH GENERAL US 
EMPHASIS ON MULTILATERAL NON-DISCRIMINATORY LIBERAL ECO- 
NOMIC POLICIES. FOLLOWING IS HIGHLY ABBREVIATED REBUTTAL 
TO ABOVE CRITICISMS. 

4. PROMOTIONAL POLICY-- 

(A) US SUBSIDY PROGRAMS MAY BE UNIQUE ONLY IN THEIR SIZE 
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AS OTHER MARITIME COUNTRIES PROVIDE VARIOUS TYPES OF 
FINANCIAL AIDS TO THEIR SHIPPING INDUSTRY. US SUBSIDY 
POLICY IS NOT CONTRARY TO ANY INTERNATIONALLY ACCEPTED 
RULES OR GUIDELINES (OECD WP-6 IS ONLY NOW BREAKING 
GROUND IN THIS AREA) AND RATHER IS GENERALLY VIEWED AS 
PREFERRED MEANS TO PROMOTE US MERCHANT MARINE (WHICH 
EUROPEANS RECOGNIZE AS NECESSARY, INTER ALIA, FOR NATIONAL 
SECURITY REASONS). 

(B) US CARGO PREFERENCE MEASURES APPLY ONLY TO GOVERN- 
MENT-OWNED, -FINANCED, OR -IMPELLED CARGOES, WHICH IT CAN 
BE ARGUED WOULD NOT MOVE EXCEPT FOR US GOVERNMENT ROLE 
AND IN WHICH, THEREFORE, USG HAS PROPRIETARY RIGHT IN 
ROUTING OF CARGO (ALTHOUGH OTHERS MAY ARGUE THAT THIS IS 
POOR ALLOCATION OF RESOURCES). WE MAINTAIN AS LEGAL 
POINT THAT SUCH CARGO-ROUTING IS NOT INCONSISTENT WITH THE 
MFN OBLIGATIONS OF OUR FCN OR OTHER TREATIES (ENACTMENT 
OF OIL IMPORT CARGO PREFERENCE BILL WOULD OF COURSE 
DRASTICALLY ALTER THIS SITUATION). 

(C) DISC-WE RECOGNIZE THAT DISC SHIPPING PROVISIONS ARE 
DISCRIMINATORY AND PROBABLY CONTRARY TO OUR OBLIGATIONS 
UNDER FCN TREATIES. ADMINISTRATION IS ATTEMPTING TO HAVE 
THESE PROVISIONS REPEALED AND EUROPEANS ARE AWARE OF THIS. 

5. REGULATORY POLICIES— UNDERLYING LEGISLATION (SHIP- 
PING ACT, 1916) AND IMPLEMENTING REGULATIONS OF FMC REST 
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HEAVILY ON NON-DISCRIMINATION PRINCIPLE. AS NATIONAL 
SHIPPING TRIBUNAL, FMC IS PROBABLY UNIQUE IN WORLD IN 
BEING EQUALLY ACCESSIBLE TO FOREIGN AS TO NATIONAL 
SHIPPING INTERESTS AND FORMER HAVE FREQUENTLY MADE USE OF 
THIS FORUM TO PROTECT THEIR INTERESTS. 

6. POOLING AGREEMENTS— BIT . ATF.R AT , POOLING AGREEMENTS BE- 
TWEEN US AND LA NATIONAL SHIPPING LINES ARE COMPLETELY 
DISTINCT FROM INTERGOVERNMENTAL CARGO-SHARING AGREEMENTS 
FOUND ELSEWHERE BECAUSE THEY ARE ESSENTIALLY CONTRACTUAL 
AGREEMENTS BETWEEN COMMERCIAL SHIPPING LINES (ALTHOUGH 
MANY OF LATIN AMERICAN SHIPPING LINES ARE GOVERNMENT- 
OWNED). ALTHOUGH USG HAS BLESSED THESE AGREEMENTS 
THROUGH FORMAL FMC APPROVAL. IT HAS DONE SO (A) AS EXCEP- 
TION TO GENERAL PRINCIPLE THAT POOLING AGREEMENTS ARE 
UNDULY RESTRICTIVE OF COMPETITION, (B) UPON FINDING OF A 
SERIOUS TRANSPORTATION NEED FORSUCH POOLS, AND (C) AS 

THE ONLY PRACTICAL MEANS OF RESTORING PARTICIPATION OF 
US SHIPPING LINES WHICH ARE OTHERWISE CUT OUT OF THE 
TRADE BY EXCESSIVE LA GOVERNMENTAL CARGO PREFERENCE 
MEASURES. IT SHOULD BE EMPHASIZED MOREOVER THAT THESE AGREE 
MENTS - WITH ONE EXCEPTION DO NOT AND CANNOT ALLOCATE 
ALL THE LINER CARGOES IN THE TRADE (AS THE UN LINER CODE 
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PROVIDES) BUT GENERALLY PROVIDE (A) EQUAL ACCESS BY 
BOTH LINES TO GOVERNMENTAL CARGOES, AND (B) POOLING OF 
REVENUE DERIVED FROM CARGOES ACTUALLY CARRIED. THUS, 
THEORETICALLY, THESE AGREEMENTS DO NOT DEPRIVE THIRD- 
FLAG LINES OF ACCESS TO COMMERCIAL CARGOES, BUT SIMPLY 
PERMIT US CARRIERS EQUAL ACCESS TO RESERVED CARGOES 
OTHERWISE DENIED TO THEM. WE RECOGNIZE THAT OUR CONTEN- 
TION THAT THE ABOVE APPROACH IS NOT INCONSISTENT WITH 
MFN OBLIGATIONS OF OUR FCN TREATIES IS QUESTIONED BY 
SOME EUROPEANS. 

7. US-USSR MARITIME AGREEMENT— CARGO-SHARING PROVISIONS 
OF THIS AGREEMENT, WHICH OF COURSE IS INTERGOVERNMENTAL 
AS DISTINCT FROM ABOVE-DESCRIBED COMMERCIAL POOLING 
AGREEMENTS, RESTS ON CONCEPT OF GOVERNMENT-CONTROLLED 
CARGO. IN VIEW OF SOVIET GOVERNMENT ABILITY IN LAST 
INSTANCE TO CONTROL ROUTING OF CARGOES IN ITS TRADE, WE 
SEE NO PRACTICAL ALTERNATIVE BUT FORMULA BASED ON EQUAL 
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ACCESS OF US SHIPPING WITH SOVIET SHIPPING LINES TO CARGO 

GENERATED BY OUR BILATERAL TRADE. OECD/MTC CONSULTA- 
TION EXERCISE LAST FALL (REF OECD PARIS 25900, OCT. 3) 

SHOWED THAT THIRD-FLAG CARRIERS HAD HIGHER PERCENTAGE 
PARTICIPATION IN US-USSR TRADE THAN IN SOVIET- WESTERN 
EUROPEAN TRADE, THUS DEMONSTRATING THAT COMPETITION AND 
EFFECTIVE NON-DISCRIMINATION WERE NOT ENHANCED BY ABSENCE 
OF SUCH AGREEMENT. 

8. IN ADDITION TO ABOVE DEFENSE OF US SHIPPING POLICIES, 

IT IS EVIDENT THAT SHIPPING POLICIES AND PRACTICES OF 
MANY OTHER OECD COUNTRIES ARE NOT AS LIBERAL AS THEY 
FREQUENTLY PRETEND. ON SUBJECT OF MARITIME AIDS 
EUROPEANS AND JAPANESE HAVE WIDE RANGE OF POLICIES, MANY 
OF WHICH ARE INTRICATELY RELATED TO DOMESTIC TAX AND 
SOCIAL BENEFITS SYSTEMS WHICH MAKE COMPARISONS WITH THE 
US SYSTEM DIFFICULT. WHILE MOST OTHER OECD COUNTRIES DO 
NOT HAVE STATUTORY OR REGULATORY REQUIREMENTS FOR CARGO 
PREFERENCE, WE SUSPECT THAT THROUGH ADMINISTRATIVE PRAC- 
TICES AND NATIONAL TRADITIONS THEY OFTEN ACHIEVE MUCH THE 
SAME RESULT. WE WOULD GUESS, FOR EXAMPLE, THAT MOST 
GOVERNMENT, AID. AND STATE MONOPOLIES' CARGOES OF OTHER 
OECD COUNTRIES MOVE ON NATIONAL FLAG VESSELS, ALTHOUGH 
OTHER OECD GOVERNMENTS PROFESSED DURING COURSE OF MTC 
CONSULTATION EXERCISE MENTIONED ABOVE NOT TO HAVE STATIS- 
TICAL DATA ON CARRIAGE OF THESE CARGOES. COMMERCIAL AND 
CORPORATE TIES BETWEEN SHIPPING LINES AND MAJOR TRADING 
HOUSES ALSO MAKE IT VIRTUALLY IMPOSSIBLE FOR US SHIPPING 
LINES TO COMPETE FOR CERTAIN CARGOES. FINALLY, 

EUROPEANS AND JAPANESE HAVE TOLERATED AND TACITLY 
ENCOURAGED THE CLOSED CONFERENCE SYSTEM WHICH IS HIGHLY 


Declassified/Released US Department of State EO Systematic Review 30 JUN 2005 



Declassified/Released US Department of State EO Systematic Review 30 JUN 2005 


EFFECTIVE CONSTRAINT ON COMPETITION AND IT HAS PROBABLY 
AS EFFECTIVELY PERMITTED ACHIEVEMENT OF MARITIME GOALS 
(ESPECIALLY ASSURING MARKET ACCESS) OF CERTAIN OECD 
COUNTRIES (FOR EXAMPLE, NORTHERN EUROPEANS AND IAPAN ) AS 
HAVE SOME OF MORE VISIBLE US POLICIES. 

9. IN SUMMARY, WE SEE LINER SHIPPING AS ANOTHER FIELD OF 
INTERNATIONAL ECONOMIC RELATIONS IN WHICH US PUBLIC AND 
STATUTORILY BASED PRACTICES ARE MORE VULNERABLE TO CRITI- 
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CISM THAN THE ADMINISTRATIVELY-BASED AND GENTLEMEN'S 
AGREEMENT TYPE OF ARRANGEMENTS FOUND IN NON-US TRADES. 

IN GENERAL, FRENCH (AND TO LESSER EXTENT, SPANIARDS AND 
GREEKS) HAVE BETTER APPRECIATED THE ANTI-COMPETITIVE 
ASPECTS OF NON-US CONFERENCES AND HAVE THUS FREQUENTLY 
EXPRESSED SYMPATHY FOR US ARGUMENTS DURING US-EUROPEAN 
SHIPPING POLICY DEBATES. IN SIMILAR VEIN, WE FREQUENTLY 
FOUND OURSELVES, DURING NEGOTIATIONS ON UN LINER CODE, 

IN AGREEMENT WITH SOUTHERN RATHER THAN NORTHERN EUROPEANS 
ON ISSUE OF REGULATION OF CONFERENCES. 

10. AS TACTICAL MATTER, HOWEVER, WE CONSIDER THAT LITTLE 
WOULD BE GAINED AT THIS STAGE BY IC REVIEW OF EXISTING 
CONFERENCE PRACTICES SO THOROUGH AS TO REQUIRE EXPLANA- 
TION (AND JUSTIFICATION) OF US POLICIES AND PRACTICES AS 
DESCRIBED ABOVE. THIS IS NOT BECAUSE WE DO NOT THINK 
THESE POLICIES ARE DEFENSIBLE OR BECAUSE WE WOULD NOT 
WISH MORE THOROUGH OECD EXAMINATION OF CLOSED CONFERENCE 
SYSTEM AND ITS POSSIBLE INCOMPATIBILITY WITH OECD INVISI- 
BLES CODE, BUT RATHER BECAUSE DETAILED REVIEW OF ABOVE 
ISSUES WOULD NECESSARILY PIT US AGAINST OUR NATURAL 
ALLIES (UK AND SCANS) IN FIGHT AGAINST UN LINER CODE. 

WE BELIEVE FIRST PRIORITY BELONGS TO OECD FINDING OF 
INCOMPATIBILITY BETWEEN UN AND OECD CODES, AN EXERCISE 
IN WHICH UK, SCANS, AND GREEKS IDEALLY SHOULD BE IN LEAD. 
SUBSEQUENTLY WE SHOULD BE PREPARED TO SUPPORT FRENCH 
DESIRE FOR THOROUGH REVIEW OF (CLOSED) CONFERENCE SYSTEM 
IN RELATION TO OECD INVISIBLES CODE. 

1 1 . MISSION MAY DRAW ON ABOVE DURING IC DISCUSSION OF 
INCOMPATIBILITY ISSUE AND IN FOLLOW-UP TO EXTENT IT 
CONSIDERS NECESSARY, WITH PARA. 10 CAVEAT IN MIND. SISCO 
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